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BEFORE TH E
SHORELINES HEARINGS BOAR D

STATE OF WASHINGTO N

IN THE MATTER OF CANCELLATION

	

)
OF A CEASE AND DESIST ORDER

	

)

ISSUED BY THE DEPARTMENT OF

	

)
ECOLOGY TO JOHN A . and ESTER

	

)
NELSON,

	

)
)

LLOYD F . and MARGARET C FULLER

	

]

On June 16, 1483, respondents John A . and Ester Nelson filed thei r

` Motion for Summary Dismissal of Appellants ' Claim' In this natter .

Respondent Department of Ecology joined in support of this motion .

The motion was opposed by appellants Lloyd F . and Margaret C . Fuller .

Having heard the oral argument of counsel for all parties o n

Jaly 13, 1983, at Lacey, Washington, having read the writte n

)
Appellants,

	

)

	

E3 g Dtbe 83-2 1
)

v .

	

)
)

STATE OF WASHINGTON,

	

)
DEPARTMENT OF ECOLOGY, and

	

)
JOHN A . and ESTER NELSON,

	

)

)
Respondents .

	

)

ORDER GRANTING SUMMAR Y
JUDGMENT ON GROUNDS O F
NO JURISDICTION



memorandsz filed by each party together with the records and files

aerein n and being f =ally advised, the Board rules as follows :

1. In the prior, conpanion case to this one, Nelson v .	 Dc E a~s d

Faber, SEB No . 79-11, we reviewed our jurisdiction to ?year a ppeal s

from ; :orelines regulatory orders of the Department of Ecology (DOE) .

Sucn review was then provided oy WAC 171-14-130, a rule promulgated b y

r

	

Dov . We concluded that the Board lacks jurisdiction to hear suc h

appeals . That decision is attached n and incorporated rerein by thi s

reference .

2. Subsequent to our decision .in SIM No . 79-11, above, DO E

repealed its rule by conferring Jurisdiction upon this Board .

3. Tnere is no genuine issue of raterial fact in this matter .

4. :here is no legally significant distinction netween the fact s

of the prior case t SEIB No . 79-11), which involved a shorelin e

regulatory order staying construction, and this case which involves a

shoreline regulatory order cancelling the first order .

	

We conclude

that the 3oard lacks 3urisdiction to hear this matter and enter *_te e

fo :lo in .
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ORDE R

2

	

Respondent's Motion for Summary Judgment zs granted and thi s

3

	

natter is dismissed for lack of jurisdiction .

4
i

	

DOI ;E at :,acey, Washington, this	 day of	 ~	 1«	 , 1983 .
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SHORELINES HEARINGS BOAR D

GAYLE" RC4EROCK, Chairma n
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r

DAVID AKANA, Lawyer Membe r

i

	

1 ,

. M . O'MEARA, Memne r

(See Dissent )
LAWRENCE J . FAULK, Membe r
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Tr :s _Tatter case oefore the Shorelines Hearings Board on motion o f

appellants .

	

e parties filed written argument and supportiv e

documeo .

TtE i :.aide raised in the notion is whether this Board has

Jurisdiction .o rear and decide the matter(s) raised in the notice o f

appeal : i .e ., whetter the issuance by respondent Department of Ecolog y

of an enforceaent order is appealable to this Board .

underlying question is nether such appeals are within th e

11 F scone of aotoority delegated to the Shorelines Bearings Board by th e

12 ! l eg isl =_` _ re ra toe passage of toe Sooreline Management Act of 19 7 1 .

-',3

	

Toe test for delegat-on to an administrative tribunal has bee n

states as follows is SmI':ON E. COOPER, CASES AND 3THEP. >'"ATERIALS O N

15 , ADMINIE RA71' . _ TR:3C :'IS 5 (3d ed . 1957) :

16 F

	

a word, `_ :,en, we cook for the rights n du*_ies n
f

	

powers and p rivileges of administrative tribunals i n
17

	

e :ter toe expr e ss l arogoage or the imp lications o f
'

	

statutes all corstroed in the light of prevailing
19

	

ions-it_ticeal :toitetions .

19

	

;_c tow koowleig.e of this author, there have r,een no cases i n

-'f

	

wasrio tcm dealer ; ctrectly •itr: the scope of power of a legislativel y

21

	

created a=iry:st rative tribunal . } It is reasonacle to expect ,

?7

	

hove Leo , -.oat t we es"lin Eton courts would fasil or a similar test t o

23

	

toat gootet a :ore iron S`ason and Cooper .

24

	

In re .-le-,._r7

	

_ 3ot-u : lti of one state agency, th e

'5

	

no-long. r-ey-__ _a - - e p arttent of Pool is Service, the State SoprCro e
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Court applied the following test :

2

		

rt as well settled in this state, as elsewhere, that
a public service commission, such as the departmen t
of public service in this state, is an administrativ e
agency created by statute and as such has no inheren t
powers, but only such as have been expressly grante d
to it by the legislature or have, by implrcation ,
been conferred upon it as necessarily incident to th e
exercise of those powers expressly granted . State e x
rel . P .U .D .v . Dept . of Publr.c Service n 21 Wn .2d 201 ,
208, 209, 150 P .2d 709 (19441 .

r

It seemes to me that the Shorelines Bearings Board has th e

necessary jurisdiction by virtue of the above tests . This is true

particularly zn light of the deference of the appellate courts to th e

administrative expertise ofthe Shorelines Hearings Board (pepar*_aen*_

of Ecology v . Ballard Elks Lodge No . 827, 84 Wn .2d 551, 556, 527 2 .2 d

1121 {197411, the stress which that the court has placed on the

lioeral construction of the Shoreline Management Act (Ha .zes v . -fount ,

87 Wn .2d 441, 446, 447, 536 P .2d 157 (1975)) and to the equall y

16 I important policy of ensuring uniform, statewide enforceeent of th e

1

	

S iorel x ne Management Act .
. ,

1S

	

,ne Shoreline Management Act expressly grants authority to rr e

19

	

Shorelines Bearings Hoard to hear reviews of appeals regarding the

o

	

granting, denying, or rescission of permits issued under the act, a s

21

	

well as appeals of local governments of raster programs . RC'ri

90 .58 .180(1) and RC;r 90 .58,130(4) .

1_ is obvious from reading the statute that toe essential area o f

oY E Board jurisdiction involves indr.vrdualzzed shoreline disputes .

2 5
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It is entirely consistent with this statutory ap p roach t o

I
interpret the Jurisdiction of the aoard broadly to encompass th e

3
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,24

revie . of appeals from enforcement orders which are restricted t o

individualized shoreline disputes . In such appeals, the Board i s

confined to reviewing precisely. the sane types of issues that it face s

relating to permits .

For file Shorelines Hearings Board to review enforcement order s

designed to ensure compliance with the provisions of the Shoreline

Managewent Fact is necessarily incidental to the Jurisdiction of th e

Board over other cases involving regulation of development on tt e

shorelines of the state through the permit system .

_zls state has, trrougn its appellate courts, adopted the federa l

aparoac :• of allowing a delegation of administrative authority in th e

aosence of specific statutory standards, so long as there exis t_

adequate procedural safeguards . Yakx a Clean Aarv . GlascomBsllders ,

35 Wn .2d 255, 534 P .2d 33 (1972) ; Barry & Barry,	 Inc . v . Department o f

'4.otor 7ehicles, 81 ;vn .2d 188, 500 P .2d 540 (1972) ; Rod+ v .rollzs, 3 1

Wn .2d

	

500 F' .2d 97 (1972) .

	

As was sao»n in _akina, ssora, it i s

clear teat adegsa t_e procedural safeguards exist, given the right of

tee appellant to a contested case hearing, as well as the subsequen t

right of appeal to t-te courts under the dashrnyton Administrativ e

Procedure Act . F;AC 173-14-190(1) and AC 173-14-190(2) .
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For the above reasons, I believe that by necessary implication th e

Board does have the statutory ]urisdxCtzon to review enforcemen t

orders of the 7eaar*_~en* of Ecology .
I
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